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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 11-27 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 11-27 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 
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* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on May 19, 
2009 has been entered. 

Election/Restrictions 

Applicants' election without traverse is noted: 

In compliance with the requirements of 3? C.F.R. §1.143, applicants provisionally 
«lect group L 'ToiyoMnr of the "A** species and group 5 Xrossiinbai 
Polyvmylhetams" of the W B M specks. Claims 11 -27 are readable on the elected 
species. TMs provisional election m submitted without traverse. 



Claim Rejections - 35 USC § 103 

Claims 11-27 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the combined teachings of Butterworth (US 3,958,023) and/or Van Den Eynde (US 
6,117,459) and/or BASF's "60 th Anniversary of Povidone." 

Butterworth discloses the use of PVPP admixed with conventional filter aids to 
treat liquids, (see column 2 and claims 1 and 4 of Butterworth). 
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Van Den Eynde (US 6,117,459) discloses the use of polyolefins, for example, 
polypropylene and polyethylene (see claim 8 of Van Den Eynde) and PVPP (see 
claim 12 of Van Den Eynde) in the treatment of beer. Van Den Eynde, like 
Butterworth, teaches that it is preferred that the filtration and stabilization steps be 
carried out simultaneously. See column 4, lines 45-55 of Van Den Eynde: 

it : ■•;;,r:;.--'' J;: ... . ; il , i::vc.aioL, tbepiocess 
further mcMes a staszh/atios vif fhis s;cp can be carried 
our during or alter the fill - -^p proper* ir>; 1 / atioa 
^-ym::s v?r:\ei;:iooally employed, including silica gels, 
gillie tauonios, etc, If the st&Miz&tioii is carried out alter the 
f±ra:L-ii, proteolytic eozymes and polfvmylpvrr : u 
QPVff) are generally ws^d* pmhmblj m t form ibti cee be 

Iht stabilization is advantageously carded out mnoomi- 
-.,..:lv with trie filtration. 
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BASF's "60 th Anniversary of Povidone" published in July of 1999, teaches the 
melt extrusion (i.e., "compounding") of PVPP with other compounds. Beverage 
treatment applications are clearly mentioned under a section labeled 
"Miscellaneous Applications," as indicated in the annotated copy of page 4 
above : 

; Bes cfes p har r x aceu % aia || 

? : ? : - V ' i •:• P P ' "r' :UJ^ all fu. jj 

industry Apalaatajfis ppaaa aarn^alpa pnj talnlnnaa 
iiMays f^tatQfi . ptKjk>yPipfnp pKajypia clyen :: ig 
aopoilof'is arid inks, cfafargafts, Japatapam sys- I: 
pensions an: I an aj la an a avlnanvap, paints arid |j 
aaal in cp , an (I paps r n e ! tjtaaHj? n y | 

In view of BASF's "60 th Anniversary of Povidone," it would have been obvious 
to one skilled in the art to melt extrude (i.e., compound/mix) known filtration aids, such 
as the polyolefins, polypropylene or polyethylene taught by Van Den Eynde, for 
example, with PVPP, to practice the invention of Butterworth and/or Van Den Eynde, 
in order to obtain the benefits Butterworth extols: 
ABSTRACT 

The present invention provides an improved process for increasing the chill haze 
stability of aqueous liquids derived from fruits and vegetables, (e.g., beer, wine, fruit 
juices, vinegar, etc.) by using one or more haze control agents in a precoat or after 
precoat layer in the filter media used to filter the liquid and by adding one or 
more haze control agents as a body feed upstream of the filter . In a preferred 
embodiment one or more haze control agents are also added in ruh storage at a time 
in the process significantly before the filtration step. This improved process permits 
the beverage to be packaged immediately after filtration, thus eliminating the 
time consuming and space consuming storage following filtration normally 
required by conventional chill haze control techniques. 
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in addition, that Van Den Eynde teaches is preferred. Both Van Den Eynde and 

Butterworth clearly teach that is desirable/preferred to perform the filtration and 
stabilization in a single step. 

The huge ranges of percentages claimed cover almost the entirety of 
possibilities. Absent a showing of criticality or unexpected result specifically associated 
the extremely broad ranges claimed, the selection of any combination of percentages 
would have been readily apparent to the skilled artisan, given the teachings of these 
references. 

Claim Rejections - 35 USC §112 
Claims 11,13-16 and 18-27 are rejected under 35 U.S.C. 112, first paragraph, 
because the specification, while being enabling for "simultaneous" treatment, does not 
reasonably provide enablement for treatment that is not simultaneous . Moreover, 
claims 11 and 16, by virtue of evidence claims 12 and 17, are intended to "cover" or 
"read-on" both "simultaneous" and "non-simultaneous" treatment. The specification 
does not enable any person skilled in the art to which it pertains, or with which it is most 
nearly connected, to practice the invention commensurate in scope with these claims. 
Dependent claims 12 and 17 specify "simultaneous" stabilization of the liquid being 
treated. Given the nature of the resultant "compounded" materials, as argued by 
Applicants throughout the prosecution of this application, it is unclear how anything but 
simultaneous treatment can be accomplished. The specification sheds no light on this 
matter. 
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Given the disclosure, and the arguments made during prosecution, for example: 

i 0/509,64! Drohmaroi 53383 

Handbook of the Society of the Plastics Industry, chapter 22, page 635, 
199 J , New York, also explains "[tjhe process by which ingredients are 
intimately melt-mixed together into as nearly a horn ■ c . ^ a* is 

possible is known as compounding.'* On pages 645 - 646. the reference, 
further explains, 

» Isjtrictly speaking, compounding involves the fusion of different 
materials into a homogeneous mass, imi form in composition and 
structure;" 

• in compounding, "the more mobile materials are locked up inside a 

tough, viscous, doughy envelope;" and 
» "Itjhe use of heat, either internally generated by shear or externally 

applied is needed to obtain compound uniformity/" 
Still further, the Declaration under 37 C.FJL §1.132, executed July 
12. 2006, evidences thai compounding is fundamentally different from , 
admixing. In the declaration. 

one skilled in the art would not know from the specification/disclosure, how to 
practice anything other than "simultaneous" treatment. 

Claims 11-27 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

It is unclear what specific manipulative steps Applicants regard as their invention. 
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It is unclear how dependent claims 12 and 17 further limit the claims from which 
they depend. 

In claims 14 and 25, it is unclear what Applicants intend by the recitations 
"polyvinylpolypyrrolidone" and "PVPP" It is unclear how these recitations differ 
and/or compare to the recitations "polyvinylpyrrolidone" and/or "PVP." It is unclear 
how the structures of these compounds differ. Applicants' arguments submitted on May 
19, 2009, pertaining to the "PVPP" of Butterworth have raised these issues. 

Response to Arguments 

Applicants' arguments with respect to claims 11-27 have been considered but 
are moot in view of the new ground(s) of rejection. 

Applicants have argued: 

Furthermore, the Office action asserts Butterworth discloses the use 
of PVPP admixed with conventional filter aids to treat liquids. The claims, 
however, employ crosslinked polyvinyllactams. Butterworth does not 
teach the use of crosslinked PVPP. This claim feature seems to have been 
overlooked. 
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From Sax's Dangerous Properties of Industrial Materials (11th Edition) 
Volumes 1-3: 



PKQ1S0 


HR: D 


POLWINYLPOLYPYRROUDONE 




PROP;\V ^ \ v w « ■ ^vi 










PYRR> ii fi> >M 


H J i » " , i , > 




SAFETY PROFILE: Whw headed: i» it 




emirs Mr smoke end irteereig fumes. 


Also, see Wikipedia: 



Poly viny Ipy r rolidoii e 



Foivvitivijiyi ttiMiitJiie rPNVP, p\ P. povidone, 
!«>' Mil* lit i i T - 11 1 i i I i J l , i 

the monomer A-vstsylpyrrolidooe- 




PVPP is a crosslinked polyvinyllactam. That claim feature was not overlooked. 
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Applicants next argue: 

Finally, with respect to claim 11 (and the claims that depend from 
claim 11), the Office action fails to address the requirement that a 
suspension must be passed through a porous filter medium at a constant 
flow rate. 

Here Applicants raise the issue of "constant flow rate," which was thought to 
have been put to bed back in 2006. For Applicants' convenience, their Remarks of 
September 18, 2006, pertaining to "constant flow rate" are repeated here: 



VplicanN ii>ptvttii K s-e;! s jf { ^ mminuii pMctiee w «hc \ mi J" and 

well, known to the < it) ic art thai fid tion is j rformed I i 1 tsf the following steps 

a) a. fillet lid s tdded to be rbid I bsage 

b) the turbid beverage with rhe filter aid is the allowed to pass an auxiliary filter. 
The filter aid and the haze causing panicles *"hj'e"l of «h< kur.ye e .». \o-»m 
cells, settle on the auxiliary filter and form a filter cake. 

c) past the filter yields a clear beverage. 

M step bX settling of filter aid and haze on already formed 11 her cake is a continuous process. 
Thus, during the filtration, the filter cake is continuously growing in thickness. The thicker the 
filter cake the higher a resistant to die flow is generated, 

l m ei vpplicants respec* j1I\ ssen ha cham tin do 1 rate vp» tall « sen 
appearing suddenly, arc unwanted as this could lead a breakage of tiic JlUer cake and 
'-ui i ' ii ■ k i riui st >p<u, 1 tK p< v - , ttv i |eo T i o! th fdtei tN 

!ik KMsee continuously so Car that the resistance of die fiber cake is compensated tor as it grows 
and the flow rate is kept constant. 

r~s s ik L i t in it! u! 1,1 f<(iv.\arpl p ^4 , *V »»t ' i'iu hm - f o< , t f, * 
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and practices (Chemical industries: v. 21% M J. Matteson, C, On teds.}. 2nd edition. Marcel 
Defcker. New N ork 1987 (attached lerdo) Vnt v ^ ' ' i < n' < i nai 'X i 

. i . . . ■ - t . n 

t'tuh. tl . ' : ' 'v -v *o -d- Ml\ ^ ■ i 'iislaiL 

Surely the claimed "constant flow rate" does not justify the grant of a United 
States Patent. 

Applicants argue: 



The Office action alleges the specification equates the terms "mixixij 



error. The portions of the specification cited on pages 5 and 7 of the Office 
action do not equate the terms. The specification uses the terms in harmony 
with the substantive evidence of record, which indicates compounding is 
divergent and fundamentally different, even on the most basic level, from 




and "compounding." Applicants respectfully submit this allegation is in 
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Then, provide an illustration that clearly shows "compounding" to be a "mixing 
process": 



Mixing Processes 



? 














Ext&ns-lv* mixing 


!! 


Intensive mixing 



Ctempous dsn* 



J sap .-nmne 



Extensive Mixing 



intensive Mixing 



Surely, Applicants must see the inconsistency in this line of argument. 
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For the record, the examiner has alleged nothing. The examiner formulated the 
rejection in light of the terms as defined in Applicants specification. As defined in 
Applicants' specification: 

10 

additive {Per Ooppelsctxneckenextrudez : Qtundlag&n- and 
Anweridiinqsgebiete (The doubie-scr^' extruder t Principles and 
a rea s o f appl icationj , edited by; VDI - Ge s e 1 1 s ch a f t 
IS Kunststofftechnik . -DUsseldorf : VDZ~VerZ*q, 1995 t Chapter 7 and 



The filter a^cis are comminuted after the -mixing process by 
techniques of pelletizing, shredding and/or grinding, preferably 
by a sequence of pelleti*i»g and grinding- At the temperature 
.10 -profile of & cold grinding process, water may remain in th« final 
product . 

As is clear from these excerpts, Applicants (and not the examiner) have equated 
the terms "mixing" and "compounding," and have used the terms interchangeably. If 
Applicants intended something more to be read into the term "compounding," the 
specification should have made that clear. As Applicants are undoubtedly aware, an 
applicant may be his own lexicographer. And he must live with that definition. 
Applicants have devoted a considerable portion of their remarks to this issue of 
"compounding." Several extrinsic sources have been referenced in an effort to redefine 
the term to have it interpreted in a certain way. Nevertheless, there is no need to look 
to extrinsic sources, as it is clear from Applicants' disclosure what was intended by the 
term "compounding." 

For that reason, claims "must be read in view of the specification, of which 
they are a part." Id. at 979. As we stated in Vitronics, the specification "is 
always highly relevant to the claim construction analysis. Usually, it is 
dispositive; it is the single best guide to the meaning of a disputed term." 
90 F.3d at 1582. 
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For these reasons, the after-the-fact attempt to re-define the term 
"compounding," cannot be found to be persuasive. 

All of these arguments are moot. Anniversary clearly teaches melt extrusion, 
primarily in the context of a pharmaceutical application, while at the same time on the 
same page before and after the discussion of melt extrusion, discussing beverage 
treatment applications. One skilled in the beverage treatment would have easily made 
the logical leap, and readily appreciated that the same melt extrusion process could be 
used to make beverage treatment compositions. Why else would beverage treatment 
applications twice be mentioned on that page? 

It is submitted that the balance of the arguments are moot in view of the new 
grounds of rejection. 

Any inquiry concerning this communication should be directed to /Robert James 
Popovics/ at telephone number (571 ) 272-1 1 64. 

/Robert James Popovics/ 
Primary Examiner 
Art Unit 1797 



